United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court ot Appeals of the District of Columbia. 

OCTOBER TERM, 192E 

No. 3668. f 


MOORE’S THEATRES CORPORATION, A CORPORATION, 
AND UNION REALTY CORPORATION, A CORPORATION, 
APPELLANTS, 


TAKOMA PARK BANK, A CORPORATION. 



APPEAL PROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED JUNE 7, 1921. 
PRINTED JUNE 22, 1921. 












Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1981. 

No. 3668. 


MOORE’S THEATRES CORPORATION, A CORPORATION, 
AND UNION REALTY CORPORATION, A CORPORATION, 
APPELLANTS, 

VS. 

TAKOMA PARK BANK, A CORPORATION, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. 


Caption . a 

Declaration . 1 

Particulars of demand. 3 

Affidavit under 73rd rule. 4 

Pleas . 6 

Amended and substituted affidavit of defense. 6 

Motion for judgment under 73rd rule. 8 

Motion for judgment under 73rd rule granted; judgment; ap¬ 
peal noted. 9 

Memorandum: Supersedeas bond approved and filed. 10 

Assignment of errors. 10 

Designation of record. 10 

Memorandum : Time to file transcript of record extended. 11 

Clerk’s certificate. 12 


Print. 

1 

1 

3 

3 

4 

4 

5 

6 
7 
7 
7 

7 

8 


Judd & Detweiler (Inc.), Printers, Washington, D. C., June 17, 1921. 



















Court o! Appeals of the District of Columbia 


No. 3668. 

Moore’s Theatres Corporation, a Corp., et al., Appellants, 

vs. 

Takoma Park Bank, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64857. 

Takoma Park Bank, a Corporation, Plaintiff, 

vs. 

Moore’s Theatres Corporation, a Corporation, and Union Realty 
Corporation, a Corporation, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 20, 1920. 

In the Supreme Court of the District of Columbia. 

i At Law. 

No. 64857. 

Takoma Park Bank, a Corporation, Plaintiff, 

vs. 

Moore’s Theatres Corporation, a Coloration, and Union Realty 
Corporation, a Corporation, Defendants. 

1. The plaintiff, The Takoma Park Bank, a corporation organized 
under the laws of the State of Maryland, and doing business in the 
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State of Maryland and the District of Columbia, sues the defendants, 
Moore’s Theatres Corporation, a corporation organized under the 
laws of the State of Delaware, and doing business in the District of 
Columbia, and the Union Realty Corporation, a corporation organ¬ 
ized under the laws of Delaware for that the defendant, Moore’s 
Theatres Corporation heretofore, to wit, on the 12th day of August, 
1920, by its promissory note now overdue, promised to pay to the 
defendant, the Union Realty Corporation, at the Continental Trust 
Company, Washington, D. C., the sum of forty-five hundred dollars 
($4,500.00) ninety (90) days after the date of the said note, with 
interest at eight per cent per annum until paid, and the said payee 
Union Realty Corporation endorsed said note to the plaintiff, and 
the said note was duly presented for payment and was dishonored, 
whereof said endorser had notice, and said defendants did not nor 
did either of them pay the same. 

2 Wherefore, the plaintiff claims of the defendants forty- 
five hundred dollars ($4,500.00), with interest thereon at 

eight per cent from the 12th day of August, A. D. 1920, until paid. 

2. The plaintiff, the Takoma Park Bank, a corporation organized 
under the laws of the State of Maryland, and doing business in the 
State of Maryland and the District of Columbia, sues the defendants, 
Moore’s Theatres Corporation, a corporation organized under the laws 
of the State of Delaware, and doing business in the District of 
Columbia, and the Union Realty Corporation, a corporation organ¬ 
ized under the laws of Delaware for that the defendant, Moore’s 
Theatres Corporation heretofore, to wit, on the 12th day of August, 
1920, by its promissory note now overdue, promised to pay to the 
defendant, the Union Realty Corporation, at the Continental Trust 
Company, Washington, D. C., the sum of forty-five hundred dollars 
($4,500.00) ninety (90) days after the date of the said note, with 
interest at eight per cent per annum until paid, and the said payee 
Union Realty Corporation endorsed said note in blank and the said 
note thereafter came into the possession of the plaintiff in due course 
of business, for value and before the maturity thereof, and the said 
note was duly presented for pavment and was dishonored, w T hereof 
said endorser had notice, but the said defendants did not nor did 
either of them pay the same. 

Wherefore the plaintiff sues the defendants for forty-five hundred 
dollars ($4,500.00), with interest thereon at eight per cent from the 
12th day of August, A. D. 1920, until paid. 

3. The plaintiff, the Takoma Park Bank, a corporation, 

3 organized under the laws of the State of Maryland, and doing 
business in the State of Maryland and in the District of 

Columbia, sues the defendants, Moore’s Theatres Corporation, a cor¬ 
poration organized under the laws of the State of Delaware, and do¬ 
ing business in the District of Columbia, and the Union Realty Cor¬ 
poration, a corporation organized under the laws of Delaware for 
money payable by the defendants to the plaintiff for goods sold and 
delivered by the plaintiff to the defendants; and for work done and 
material provided by the plaintiff for the defendants at their request; 
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and for money lent by the plaintiff to ihe defendants; and for money 
paid by the plaintiff for the defendants at their request; and for 
money received by the defendants for the use of the plaintiff; and 
for money found to be due from the defendants to the plaintiff on 
accounts stated between them. And the plaintiff claims forty-five 
hundred dollars ($4,500.00) with interest from the twelfth day of 
August, 1920, at eight per cent, according to the particulars of de¬ 
mand hereto annexed. 

WILSON, HUIDEKOPER and LESH, 

Attorneys for Plaintiff. 


Particulars of Demand. 

******* 

E 14. Washington, D. C., August 12, 1920. $4,500.00. 

Ninety days after date We promise to pay to the order of Union 
Realty Corporation Forty five hundred and no/100 Dollars, For • 
value received, with interest from date at rate of 8 per cent 
4 per annum until paid. 

Negotiable and payable at Continental Trust Company, 
Washington, D. C. 

MOORE’S THEATRES CORPORATION. 
WM. L. MOORE, 

Vice Pres. 

CLAUDE W. WYLIE, 

Sec. & Treas. 


No. —. Due Nov. 10. 

(Endorsements:) Union Realty Corporation, by Wm. E. Richard¬ 
son. Pay to the order of any bank, banker or trust Co. All prior 
endorsements guaranteed. Oct. 27, 1920. Takoma Park Bank, 
05-253 Takoma Park, Md., D. C. W. Preston Gibson, Cashier. 


Affidavit under the 73rd Rule. 
******* 
District of Columbia, ss: 

Samuel C. Redman, being first duly sworn, on oath deposes and 
says that he is the President of the Takoma Park Bank, the plaintiff 
named in the declaration to which this affidavit is attached, that the 
said Takoma Park Bank has a good cause of action against the de¬ 
fendants therein named, which said cause of action is based upon and 
grows out of the following facts: 

The defendant, Moore’s Theatres Corporation, by William 
5 L. Moore, its Vice-President, and Claude W. Wylie, its Secre¬ 
tary and Treasurer, made a certain promissory note dated on 
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the 12th day of August, 1920, in the sum* of ($4,500.00) forty-five 
hundred dollars, payable ninety (90) days after the said date to 
Union Realty Corporation, a corporation organized under the laws 
of Delaware, with interest at the rate of eight per cent per annum 
until paid at the Continental Trust Company, Washington, D. C.; 
and the said note was in due course of business, for value, and before 
the maturity thereof, endorsed by the Union Realty Corporation and 
delivered to the Takoma Park Bank, plaintiff named in said declara¬ 
tion; and said note was duly presented for payment and was dis¬ 
honored and notice of non-payment and dishonor was duly given to 
the Union Realty Corporation the endorser of said note, but the said 
Moore’s Theatres Corporation nor the Union Realty Corporation did 
not nor did either of them pay the said note or any part thereof. 
And affiant says that the said sum of forty-five hundred dollars 
($4,500.00) with interest at eight per cent from the twelfth day of 
August, 1920, is due the Takoma Park Bank from the said defend¬ 
ants, exclusive of all set offs and just grounds of defense. 

SAML. C. REDMAN, 

President. 


Subscribed and sworn to before me this 20th day of December, 
A. D. 1920. 

[seal.] E. L. WHITE, 

Notary Public for the District of Columbia. 

6 Pleas. 

Filed January 14, 1921. 

******* 

Now comes the defendant, Moore’s Theaters Corporation, by its 
attorney, and for pleas to the declaration filed in the above entitled 
cause, and to each and every count thereof, says: 

1. That it did not promise in manner and form as therein alleged. 

2. That it is not indebted in manner and form as therein alleged. 

WILTON J. LAMBERT, 
Attorney for Defendant, 
Moore's Theaters Corporation. 

Amended and Substituted Affidavit of Defense. 

Filed March 15, 1921. 

******* 
District of Columbia, ss: 

Tom Moore being first duly sworn deposes and says that he is 
President of the defendant, Moore’s Theaters Corporation, a corpora- 
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tion, and as such is authorized to and does execute this affidavit of 
defense on behalf of the said defendant; that the said defendant has 
a good defense to the whole of the cause of action attempted to be set 
forth in the affidavit of merit filed in the above entitled cause, which 
defense is as follows: 

That no value was given for the transfer of the said note by the 
plaintiff bank to the Union Realty Corporation, payee therein, and 
that no value was paid for the execution and delivery of the 
7 said note by the said Union Realty Corporation to the said 
defendant. Affiant further says that the said note sued on 
herein is not a legal obligation of the defendant because no consid¬ 
eration exists in law for the same; that the same was executed by 
the Vice-President, W. L. Moore, in the absence of affiant, the Presi¬ 
dent, on the assumption that a prior note given to the said plaintiff 
was a valid obligation, the said W. L. Moore at the time of the 
execution of the said note not being advised of the fact and not being 
aware that the said prior note was not in fact the note of the defend¬ 
ant. That the prior note referred to was a note which was not in fact 
executed by the defendant corporation, but was attempted to be 
executed in the name of the defendant corporation by a former officer 
who was not authorized so to do and, therefore, the signature thereto 
was not in fact the act of the defendant nor binding upon it and was 
not authorized by the said defendant nor this affiant, its President. 
Affiant further says after still acting under a misapprehension as to 
the true facts, the defendant corporation paid on account of the said 
note the sum of Five Hundred dollars ($500.00) on the 25th day of 
August, 1920, for which no credit has been attempted to be given to 
the defendant corporation in the pleadings and affidavit of the plain¬ 
tiff in this case. 

TOM MOORE. 

Subscribed and sworn to before me this 14th day of March, 1921. 
[seal.] GEORGE B. FRASER, 

Notary Public, D. C. 


8 Motion for Judgment under the 73 d Rule. 

Filed April 1, 1921. 

* * * * * % * 

Now comes the plaintiff by its attorneys and moves the Court for 
judgment in the above entitled cause for the amount claimed in the 
declaration, less the sum of five hundred dollars ($500) paid by the 
defendant corporation on account of the principal of said note on 
the 25th day of August, 1920, as set forth in the amended affidavit of 
defense filed by the said defendant. 

The grounds of this motion are: 

1. The affidavit of defense filed by the defendant is insufficient un¬ 
der the 73rd Rule of this Court. 
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2. The said affidavit of defense does not state facts which, if true, 
would constitute a defense to the cause of action set forth in the affi¬ 
davit filed with the Declaration, except as to the said sum of five 
hundred dollars ($500) paid by the said defendant on account of 
the note mentioned in the Declaration on the 25th day of August, 
1920, as set forth in said affidavit of defense. 

3. The said affidavit of defense contains statements of fact which 
are contradictory and inconsistent with each other. 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Plaintiff. 

Wilton J. Lambert and Rudolph Yeatman, Esquires, 

Munsey Building, Washington, D. C.: 

Please take notice that the foregoing motion will be set for hearing 
on Friday, the first day of April, 1921, at ten o’clock a. m., or 
9 as soon thereafter as counsel may be heard. 

WILSON, HUIDEKOPER & LESH, 

Attorneys for Plaintiff. 

Served March 31/21. 

LAMBERT. 

Supreme Court of the District of Columbia. 

Saturday, April 2nd, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

$ ♦ ♦ ♦ ♦ ♦ 3|C 

Come now the parties hereto by their respective attorneys of record 
and thereupon, plaintiff’s motion filed herein for judgment under 
the Seventy-third Rule being considered is hereby granted. 

Wherefore it is considered that the plaintiff recover of the de¬ 
fendants the sum of Forty-five Hundred Dollars ($4,500.00) with 
interest thereon at eight per centum per annum from August 12" 
1920 to this date, less a credit of $500.00 paid August 25th 1920, 
and hereafter at the rate of six per centum per annum, together 
with costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the defendants by their said at¬ 
torneys, in open court, note an appeal to the Court of Appeals; 
whereupon, the maximum of an undertaking to operate as a super¬ 
sedeas, is hereby fixed in the sum of Five Thousand Dollars. 
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10 Memorandum. 

April 7, 1921.—Supersedeas Bond ($5,000.00) approved and 
filed. 


Assignment of Errors. 

Filed May 6, 1921. 

The Court erred: 

(1) In holding that the amended and substituted affidavit of de¬ 
fense did not set forth a sufficient ground of defense to the cause of 
action alleged in the affidavit of merit. 

(2) In granting the motion for a summary judgment and enter¬ 
ing judgment thereon. 

WILTON J. LAMBERT, . 

Attorney for Defendant, 
Moore's Theaters Corporation. 


Designation of Record. 

Filed May 6, 1921. 

3|C 3|C 3(C 3|C jft 

The clerk of the court, in making up the transcript of record on 
appeal in the above entitled cause, will include the following papers: 

1. Declaration, affidavit and particulars of demand. 

2. Pleas and amended and substituted affidavit of defense of the 

defendant, Moore’s Theaters Corporation. 

11 3. Motion for judgment under Rule 73. 

4. Judgment in favor of the plaintiff. 

5. Appeal noted and supersedeas bond fixed. 

6. Supersedeas bond approved. 

7. Assignment of errors. 

8. This designation of record. 

WILTON J. LAMBERT, 

Attorney for Defendant, 
Moore's Theaters Corporation. 

Memorandum. 

May 18, 1921.—Time to file transcript of record extended to and 
including June 13, 1921. 
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12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 11, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 64857 at Law, wherein 
Takoma Park Bank, a Corporation is Plaintiff and Moore's Theatres 
Corporation, a Corporation, et al. are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of June, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3668. Moore’s Theaters Corporation, a corp., et al., appellants, vs. 
Takoma Park Bank, a corporation. Court of Appeals, District of 
Columbia. Filed Jun. 7, 1921. Henry W. Hodges, clerk. 
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Appellant, 
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Takoma Park Bank, a Corporation. 
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Attorney for Appellant . 
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(Eourt of Appeals, Itatrtrt of (Holumbta 

October Term, 1921. 


No. 3668. 


Moore’s Theaters Corporation, a Corporation, 

Appellant. 


vs. 


Takoma Park Bank, a Corporation. 


BRIEF ON BEHALF OF APPELLANT 


STATEMENT OF PLEADINGS. 

The plaintiff in this case, Takoma Park Bank, sued 
the defendant, Moore’s Theaters Corporation, on a 
declaration setting forth in the usual allegations, a 
claim on a promissory note for $4,500 alleged to have 
been executed by the-defendant to the order of the 
Union Realty Corporation and by it endorsed to the 
plaintiff. 
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The affidavit of merit avers in general terms the ex¬ 
ecution and transfer of the said note to the plaintiff. 

Defendant interposed two pleas, non assumpsit and 
nil debet, and filed an affidavit of defense alleging want 
of authority in the agent purporting to sign an earlier 
note in its name for which the note sued on was given in 
renewal; and the affidavit further charges that the re¬ 
newal note and the part payment thereon, were given 
in ignorance on the part of the officer who gave same, 
that the earlier note was unauthorized, and therefore 
the note held by the plaintiff was no obligation of the 
defendant. The court below, however, granted a sum¬ 
mary judgment, on motion, in favor of plaintiff. 

ASSIGNMENT OF ERRORS. 

The errors assigned are directed at the action of the ' 
court below in awarding judgment in favor of the 
plaintiff. 

ARGUMENT. 

The defense thus stated is substantially, that the 
note sued on was given by mistake in that it purports 
to be a renewal note of a prior note that had been ex¬ 
ecuted by an unauthorized officer of the defendant. In 
considering the motion for a summary judgment these 
allegations must be taken as true. It is apparent that 
a note is not binding upon a corporation unless duly 
executed by an officer duly authorized so to act, in the 
absence of ratification of an unauthorized act. The 
powers of the respective officers of a corporation are 
conferred by the by-laws, and in the absence of such 
a power conferred upon him by its by-laws, or other 
act of the corporation, the act of an officer purporting 






* 
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to bind the corporation necessarily would have no 
effect. The allegations of the defense affidavit that the 
renewal notes were executed in ignorance of the want 
of authority of the prior officer to sign the note, pre¬ 
cludes any argument that the defendant ratified such 
unauthorized acts, as ratification is only binding upon 
a principal when he acts with knowledge, express or 
implied. 

The record in this case nowhere discloses any facts 
surrounding the original transaction which would in 
any way operate as an estoppel against the defendant 
from attacking the validity of the original or renewal 
note. 

For these reasons it is respectfully submitted that 
the judgment of the court below should be reversed. 

Wilton J. Lambert, 
Attorney for Appellant . 


i 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1921. 


No. 3668. 


MOORE'S THEATRES CORPORATION, ET AL., 
A CORPORATION, APPELLANT, 

vs . 

TAKOMA PARK BANK, A CORPORATION, 

APPELLEE. 


BRIEF ON BEHALF OF APPELLEE* 


Statement of Facts. 

This appeal is from a judgment of the Supreme Court 
of the District of Columbia entered in favor of the ap¬ 
pellee (plaintiff below) against the appellant (defendant 
below) in a suit on a promissory note. An affidavit 
under the Seventy-Third Rule of the court below was 
filed in support of the declaration setting forth the facts 
constituting the cause of action, i. e., the making of note 
by the defendant corporation payable to the defendant, 
the Union Realty Corporation and its endorsement in 
due course to plaintiff for value and before maturity, 
and its presentment, dishonor, notice thereof and non¬ 
payment. (Rec., pp. 3-4.) 

To this declaration and affidavit pleas of non assumpsit 
and nil debet were filed, and, to avoid summary judgment * 
under the Seventy-Third Rule, there was also filed an 
affidavit of defense, which purported to set forth as 


2 


facts, in denial of the consideration for the note, that 
a prior note had been given by the same defendant to 
the plaintiff, which having been executed without au¬ 
thority by an officer of the corporation, was not binding 
upon the corporation. The conclusion sought to be 
drawn is that the note now sued upon is a renewal of 
that “prior note” and is without consideration. 

The affidavit of defense also averred that the defend¬ 
ant, the Moore’s Theatres Corporation “still acting 
under a misapprehension,” had paid to the plaintiff on 
account of the present note, the sum of $500 on the 
25th day of August, 1920, for which no credit had been 
given to the defendant, the Moore’s Theatres Corpora¬ 
tion, in the pleadings and affidavit of the plaintiff. 
(Rec., pp. 4-5.) 

Upon these affidavits motion for judgment was made 
for the plaintiff for the amount of the promissory note 
sued upon, less the sum of S500 paid by the defendant, 
the Moore’s Theaters Corporation, as set forth in its 
affidavit. 

After argument judgment was entered for the plaintiff 
against the defendants from which this appeal is now 
prosecuted to this court. 


ARGUMENT* 

The only question upon the present appeal is the 
sufficiency of the affidavit of defense. 

The facts stated in the affidavit of defense are, of 
course, to be taken as true for the purpose of ruling upon 
the motion for judgment. But the court must also 
assume that the affidavit of defense, being an amend¬ 
ment of and in substitution for another “possessing 
infirmities,” was “as broad and definite as possible.” 

Eisinger vs. Gill, 47 App. D. C., 312, 314. 

Mearns vs. H a m s, 45 App. D. C., 536. 
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The affidavit of defense, when analyzed, not only 
fails to disclose facts which constitute a defense to the 
cause of action, but actually establishes affirmatively 
the liability of the defendants to the plaintiff corpora¬ 
tion upon the note sued upon. 

The affidavit at first states that “no value was given 
for the transfer of the said note by the plaintiff bank 
to the Union Realty Corporation, payee therein, and 
that no value was paid for the execution and delivery of 
the said note by the said Union Realty Corporation to 
the said defendant.” (Rec., p. 5). 

The reason for and specification of this general state¬ 
ment then follows: 

“. . . said note sued on herein is not a 

legal obligation of the defendant because no 
consideration exists in law for the same.” 

The affiant then hastens to clothe these naked aver¬ 
ments of law with the facts which constitute his real 
defense,—that the note sued upon was executed by an 
officer of the corporation (his authority is not denied) 
“on the assumption that a prior note given to the 
plaintiff was a valid obligation,” he not being advised 
of the fact that “the prior note was not in fact the note 
of the defendant.” 

The affiant then goes on to explain that the “prior 
note” was “attempted to be executed in the name of 
the defendant corporation by a former officer who was 
not authorized so to do,” and therefore “the signature 
was not the act of the defendant nor binding upon it 
and was not authorized by the said defendant nor this 
affiant, its President.” (Rec., p. 5). 

As stated by appellant’s counsel in his brief: “The 
defense thus stated is substantially that the note sued 
on was given by mistake in that it purports to be a 
renewal note of a prior note, that had been executed by 
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an unauthorized officer of the defendant.” (Appellant’s 
brief, p. 2). 

Even if this were a suit on the “prior note,” the mat¬ 
ters thus set up would not constitute a defense to the 
action. This court has held that such vague and loose 
statements and conclusion as are found in the affidavit 
of defense are not sufficient to constitute a defense of 
want of authority in the officer or agent executing a 
promissory note of a corporation to an action on that 
note. 

Washington Times Co.ys. Wilder, 12 App. D. C., 62. 

But if the interpretation put upon it by counsel for the 
appellant be justified by the averments, the facts 
stated in the affidavit of defense and the foregoing 
summary statement of the legal conclusion sought 
to be drawn from them show of themselves, that con¬ 
sideration was given by the plaintiff bank for the note 
now sued upon—the surrender and cancellation of the 
“prior note.” 

It is immaterial that the “prior note” was signed by 
an officer of the defendant corporation “without au¬ 
thority.” Even so, it was something of value in the 
hands of the plaintiff bank, either as a negotiable instru¬ 
ment good as against the individual who executed it in 
the name of the corporation, or as evidence of indebted¬ 
ness in a suit against that individual for breach of his 
warranty as agent, or perhaps, as evidence of indebted¬ 
ness against the corporation itself on a “quantum 
meruit.” When the affiant, in his affidavit of defense, 
speaks of the “prior note” in renewal of which the note 
sued upon was given he assumes the existence of a 
negotiable instrument in the hands of the plaintiff 
bank. He further assumes, if his affidavit has any 
meaning at all, that this prior note was cancelled, and 
surrendered by the plaintiff bank, in consideration of 
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the defendant corporation giving the new note now 
sued upon. 

That the officer who executed the present note (whose 
authority is not denied) was aware or ignorant of the 
authority of the officer, who executed the “prior note” 
is entirely immaterial; for the point is, the defendant 
corporation gave its “new note,” for which the bank 
surrendered the prior note. The consideration con¬ 
sists, if in nothing else, in a detriment to the promisee. 

The affidavit of defense thus establishes the “value” 
for the new note,—the consideration, which it attempts 
in terms to deny, 

But the affidavit of defense goes even further than 
this. It alleges that on the 25th day of August, 1920, 
the defendant corporation (not an “unauthorized officer 
thereof”) “paid on account of said note (the note now 
sued upon) the sum of five hundred dollars ($500). 
True, the affidavit says, by way of explanation or in 
attempting to lessen or avoid the legal effect of this 
averment: “Affiant further says after still acting under a 
misapprehension as to the true facts, the defendant 
corporation” made the payment referred to. 

The phrase “acting under a misapprehension of the 
true facts” is a phrase which might mean anything. 
Certainly it is not a specific allegation of a mistake of 
fact, nor does the affiant explain why the officers of the 
corporation and the corporation itself, with every op¬ 
portunity and reason for ascertaining and knowing the 
“true facts” as to its liability on the negotiable instru¬ 
ment issued in its name, remained under a “misap¬ 
prehension” with regard thereto. 

Be that as it may, it is certain, as to the note now 
sued upon, the defendant the Moored Theaters Corpora¬ 
tion so far recognized its validity as a legal obligation as 
to pay $500 on account thereof, and to claim credit for 
it. It is significant, too, that the payment of $500 
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is not made the basis for a counterclaim; for if the affi¬ 
davit sets up a legal defense to the note, it is a defense 
to the whole note, and the payment of $500, if made 
under a mistake of fact, should be made the basis of a 
new demand on the part ^f the Moore’s Theaters Cor¬ 
poration against the Potoma c Park Bank, in the shape 
of a counterclaim or otherwise. But even counsel for 
the appellant has not the hardihood to demand the re¬ 
payment of this sum, paid on account of the note sued 
upon, upon the ground that it is a payment made under 
a mistake of fact. 

We submit, therefore, that upon a critical examination 
of the affidavit of defense it appears that, while attempt¬ 
ing to deny consideration for the note sued upon, the 
affiant effectively and affirmatively shows that there 
was consideration moving from the Takoma Park Bank 
to the maker, to wit, the surrender of a “prior note” for 
which consideration is not attempted to be denied. 

The judgment of the court below in holding this affi¬ 
davit insufficient under the Seventy-Third Rule, and 
in entering judgment for the plaintiff was correct and 
should be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

Attorney for Appellee. 

WILSON, HUIDEKOPER AND LESH, 

Of Counsel. 
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